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Failure to object to questions or docu-
ments is not deemed a waiver except
where the ground for the objection
might have been avoided if the objec-
tion had been timely presented. All
questions, answers, and objections
must be recorded.

(4) The deposition must be subscribed
by the witness, unless the parties and
the witness, by stipulation, have
waived the signing, or the witness is
ill, cannot be found, or has refused to
sign. If the deposition is not subscribed
by the witness, the court reporter tak-
ing the deposition shall certify that
the transcript is a true and complete
transcript of the deposition.

(5) The original deposition transcript
and exhibits shall be filed with the Of-
fice of Administrative Adjudication.
The cost of the transcript shall be paid
by the party requesting the deposition.
A copy of the deposition shall be avail-
able to the deponent and each party for
purchase at prescribed rates.

(h) Enforcing subpoenas. Any party
may move before the hearing officer
for an order compelling the witness to
answer any questions the witness has
refused to answer or submit any evi-
dence the witness has refused to sub-
mit during the deposition. If a subpoe-
naed person fails to comply with any
order of the hearing officer which di-
rects compliance with all or any por-
tion of a deposition subpoena under
this section, the Bureau’s General
Counsel may, on its own motion or at
the request of the party on whose be-
half the subpoena was issued, apply to
an appropriate United States district
court, in the name of the Bureau but
on relation of such party, for an order
requiring compliance with so much of
the subpoena as the hearing officer has
not quashed or modified, unless, in the
judgment of the General Counsel, the
enforcement of such subpoena would be
inconsistent with law and the policies
of title X of the Dodd-Frank Act. Fail-
ure to request that the Bureau seek en-
forcement of a subpoena constitutes a
waiver of any claim of prejudice predi-
cated upon the unavailability of the
testimony or evidence sought.

§1081.210 Expert discovery.

(a) At a date set by the hearing offi-
cer at the scheduling conference, each

12 CFR Ch. X (1-1-14 Edition)

party shall serve the other with a re-
port prepared by each of its expert wit-
nesses. Each party shall serve the
other parties with a list of any rebuttal
expert witnesses and a rebuttal report
prepared by each such witness not later
than 28 days after the deadline for serv-
ice of expert reports, unless another
date is set by the hearing officer. A re-
buttal report shall be limited to rebut-
tal of matters set forth in the expert
report for which it is offered in rebut-
tal. If material outside the scope of fair
rebuttal is presented, a party may file
a motion not later than five days after
the deadline for service of rebuttal re-
ports, seeking appropriate relief with
the hearing officer, including striking
all or part of the report, leave to sub-
mit a surrebuttal report by the party’s
own experts, or leave to «call a
surrebuttal witness and to submit a
surrebuttal report by that witness.

(b) No party may call an expert wit-
ness at the hearing unless he or she has
been listed and has provided reports as
required by this section, unless other-
wise directed by the hearing officer at
a scheduling conference. Each side will
be limited to calling at the hearing five
expert witnesses, including any rebut-
tal or surrebuttal expert witnesses. A
party may file a motion seeking leave
to call additional expert witnesses due
to extraordinary circumstances.

(c) Each report shall be signed by the
expert and contain a complete state-
ment of all opinions to be expressed
and the basis and reasons therefore;
the data, materials, or other informa-
tion considered by the witness in form-
ing the opinions; any exhibits to be
used as a summary of or support for
the opinions; the qualifications of the
witness, including a list of all publica-
tions authored or co-authored by the
witness within the preceding ten years;
the compensation to be paid for the
study and testimony; and a listing of
any other cases in which the witness
has testified or sought to testify as an
expert at trial or hearing, or by deposi-
tion within the preceding four years. A
rebuttal or surrebuttal report need not
include any information already in-
cluded in the initial report of the wit-
ness.

(d) A party may depose any person
who has been identified as an expert
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whose opinions may be presented at
trial. Unless otherwise ordered by the
hearing officer, a deposition of any ex-
pert witness shall be conducted after
the disclosure of a report prepared by
the witness in accordance with para-
graph (a) of this section, and at least
seven days prior to the deadline for
submission of rebuttal expert reports.
A deposition of an expert witness shall
be completed no later than 14 days be-
fore the hearing unless otherwise or-
dered by the hearing officer. No expert
deposition shall exceed eight hours on
the record, absent agreement of the
parties or an order of the hearing offi-
cer for good cause shown. Expert depo-
sitions shall be conducted pursuant to
the procedures set forth in §1081.209(g).

(e) A party may not discover facts
known or opinions held by an expert
who has been retained or specifically
employed by another party in anticipa-
tion of litigation or preparation for the
hearing and who is not listed as a wit-
ness for the hearing. A party may not
discover drafts of any report required
by this section, regardless of the form
in which the draft is recorded, or any
communications between another par-
ty’s attorney and any of that other
party’s experts, regardless of the form
of the communications, except to the
extent that the communications:

(1) Relate to compensation for the
testifying expert’s study or testimony;

(2) Identify facts or data that the
other party’s attorney provided and
that the testifying expert considered in
forming the opinions to be expressed;
or

(3) Identify assumptions that the
other party’s attorney provided and
that the testifying expert relied on in
forming the opinions to be expressed.

(f) The hearing officer shall have the
discretion to dispense with the require-
ment of expert discovery in appropriate
cases.

§1081.211 Interlocutory review.

(a) Availability. The Director may, at
any time, direct that any matter be
submitted to him or her for review.
Subject to paragraph (c) of this sec-
tion, the hearing officer may, on his or
her own motion or on the motion of
any party, certify any matter for inter-
locutory review by the Director. This

§1081.211

section is the exclusive remedy for re-
view of a hearing officer’s ruling or
order prior to the Director’s consider-
ation of the entire proceeding.

(b) Procedure. Any party’s motion for
certification of a ruling or order for in-
terlocutory review shall be filed with
the hearing officer within five days of
service of the ruling or order, shall
specify the ruling or order or parts
thereof for which interlocutory review
is sought, shall attach any other por-
tions of the record on which the mov-
ing party relies, and shall otherwise
comply with §1081.205. Notwithstanding
§1081.205, any response to such a mo-
tion must be filed within three days of
service of the motion. The hearing offi-
cer shall issue a ruling on the motion
within five days of the deadline for fil-
ing a response.

(c) Certification process. Unless the Di-
rector directs otherwise, a ruling or
order may not be submitted to the Di-
rector for interlocutory review unless
the hearing officer, upon the hearing
officer’s motion or upon the motion of
a party, certifies the ruling or order in
writing. The hearing officer shall not
certify a ruling or order unless:

(1) The ruling or order would compel
testimony of Bureau officers or em-
ployees, or those from another govern-
mental agency, or the production of
documentary evidence in the custody
of the Bureau or another governmental
agency;

(2) The ruling or order involves a mo-
tion for disqualification of the hearing
officer pursuant to §1081.105(c)(2);

(3) The ruling or order suspended or
barred an individual from appearing
before the Bureau pursuant to
§1081.107(c); or

(4) Upon motion by a party, the hear-
ing officer is of the opinion that:

(i) The ruling or order involves a con-
trolling question of law as to which
there is substantial ground for dif-
ference of opinion; and

(ii) An immediate review of the rul-
ing or order is likely to materially ad-
vance the completion of the proceeding
or subsequent review will be an inad-
equate remedy.

(d) Interlocutory review. A party
whose motion for certification has been
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